Electronically Filed

4/10/2019 3:17 PM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

LAWRENCE G. WASDEN
Attorney General
State of Idaho

PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal

Law Division

LORI A. FLEMING
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334—4534
E—mail: ecf@ag.idaho.g0v

IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 46412-2018

)

Plaintiff-Respondent,

)

Twin Falls County Case N0.
CR—2003-9875

)

V.

)
)

DUB DEAN TUNSTALL,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

183$
Has Tunstall

failed to establish that the district court erred

by denying

his

Rule 35 motion

for correction 0f an illegal sentence?

Tunstall

Has Failed To Show Error

In

The

Correction

In 2004, Tunstall

which the

Illegal

was convicted of rape and

of 25 years, with 18 years ﬁxed.
sentence,

District Court’s Denial

Of An

(R., pp.7, 14.)

district court denied.

Of His Rule 35 Motion For

Sentence

the district court

imposed a uniﬁed sentence

Tunstall ﬁled a Rule 35 motion for reduction of

(R., p.14.)

Tunstall appealed and the Idaho Court of

Appeals afﬁrmed both Tunstall’s sentence and the

district court’s denial

of his Rule 35 motion

for sentence reduction. (R., p. 14.)

In 2014, Tunstall ﬁled a Rule 35(a) motion for correction of an illegal sentence,

the district court denied.

argument

On

(R., p.14.)

that the determinate portion

Which

appeal, the Idaho Court of Appeals rejected Tunstall’s

of his sentence exceeded the

maximum ﬁxed

term

permitted by statute, and afﬁrmed the district court’s order denying his Rule 35(a) motion for
correction 0f an illegal sentence, ﬁnding that “Tunstall’s sentence for rape

is

consistent with the

relevant sentencing statutes.” (R., pp.14-16.)

On

July 16, 2018, Tunstall ﬁled a second Rule 35(a) motion for correction of an illegal

sentence, asserting that his sentence

have

t0

speak with

[the]

is illegal

because “he was not told by counsel that he did not

PSI Investigator” and because a neuropsychological examination was

not prepared prior to his sentencing. (R., pp.19-23.)
the motion

The

district court

entered an order denying

on August 30, 2018, and, 0n September 28, 2018, Tunstall ﬁled a notice of appeal

timely from the district court’s order denying his second Rule 35(a) motion for correction of an
illegal

sentence (R., pp.58-67.)

Mindful of legal authority that forecloses his argument, Tunstall nevertheless

asserts

on

appeal that the district court erred by denying his Rule 35(a) motion for correction of an illegal
sentence, claiming as he did

below

that his sentence is illegal

because “he was not told by

counsel that he did not have to speak with the PSI investigator, and his counsel did not request a

neuropsychological evaluation.” (Appellant’s brief, pp.4-8.) Tunstall has failed t0 show error in
the denial of his Rule 35(a) motion for correction 0f an illegal sentence.

Pursuant t0 Idaho Criminal Rule 35, a

from the face 0f the record

at

district court

any time.” In State

V.

may correct

a sentence that

is

“illegal

Clements, 148 Idaho 82, 87, 218 P.3d 1143,

1148 (2009), the Idaho Supreme Court held that “the interpretation of

Rule 35

is

limited to sentences that are illegal from the face 0f the record,

d0 not involve signiﬁcant questions of

that

illegality.”

An

illegal

fact

sentence under Rule 35

i.e.,

under

those sentences

nor an evidentiary hearing t0 determine their
is

one in excess of a statutory provision or

State V. Alsanea, 138 Idaho 733, 745,

otherwise contrary to applicable law.

(Ct.

‘illegal sentence’

69 P.3d 153, 165

App. 2003).
Idaho Criminal Rule 35 cannot be used as the procedural mechanism t0 attack the validity

0f the underlying conviction. State

App. 1997). “[U]nder Rule 35, a

which a defendant pled
55, 65, 343 P.3d 497,

V.

McDonald, 130 Idaho 963, 965, 950 P.2d 1302, 1304

trial

court cannot examine the underlying facts of a crime to

guilty t0 determine if the sentence

507 (2015)

(Ct.

(citations omitted).

is illegal.”

State V. Wolfe, 158 Idaho

“Moreover, Rule 35’s purpose

is

t0 allow

courts t0 correct illegal sentences, not t0 reexamine errors occurring at trial or before the

imposition of the sentence.”

I_d.

(emphasis original).

Tunstall contends that his sentence

is illegal

not have t0 speak to the PSI investigator, and he
evaluation.” (Appellant’s brief, p.5.)

0f a Rule 35(a) motion.

On their face,

because “he was never informed that he did

was sentenced absent a neuropsychological

However, Tunstall’s complaints are not the proper subject
the claims do not allege Tunstall’s sentence

a statutory provision or otherwise contrary to applicable law.

is

in excess

of

Rather, they are claims that his

counsel and/or the district court committed error before the imposition ofsentence. The alleged
errors are therefore not Within the scope

P.3d

at

of Rule 35(a).

ﬂ, gg,

m,

158 Idaho

at 65,

343

507.

The penalty
district court

for rape is not less than

one year, up to

imposed a uniﬁed sentence of 25

life in prison.

years, with 18 years ﬁxed,

LC.

which

§ 18-6104.

falls

The

well Within

the statutory guidelines.

(R., p.14.)

Tunstall has not

he shown any other basis for reversal of the

shown

district court’s

that his sentence

is illegal,

nor has

order denying his (second) Rule 35(a)

Therefore, the district court’s August 30, 2018 order denying Tunstall’s Rule 35(a)

motion.

motion for correction of an

illegal

sentence should be afﬁrmed.

Conclusion

The

state respectfully requests this

Tunstall’s Rule 35(a)

DATED this

motion

for correction

Court to afﬁrm the

of an

district court’s

order denying

illegal sentence.

10th day of April, 2019.

_/s/_Lori A. Fleming
LORI A. FLEMING
Deputy Attorney General
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I
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copy of the attached
File and Serve:

I
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this 10th

RESPONDENT’S BRIEF

day of April, 2019, served a true and correct
below by means of iCourt

to the attorney listed
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